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Current Topics. 


Books and Paper. 


ALMOST as regrettable in its way as the destruction by 
enemy action of existing stores of knowledge in law and other 
libraries is the present shortage of paper and labour which 
puts a brake on the output of law and other publishers. Books, 
as a recent Ministry of Information film cogently illustrated, 
are an important part of the war machine, both from the 
point of view of propaganda generally, and from the point of 
view of preserving the morale of a free people which must 
ultimately triumph over the nation whose thoughts are 
dictated by others. Recent correspondence in The Times has 
stressed the interruption caused in educational work owing to 
schools and universities being kept waiting for urgently needed 
books, and the increasing and imperative demands for technical 
books for machine workers, R.A.F. apprentices and the hosts 
of others whose requirements of technical instruction are 
increasingly urgent in this most technical of all wars. A word 
in season might well be added in respect of the unfortunate 
restriction which the publication of law text-books and 
reference works has suffered. It must be a serious and 
incalculable interference with the working of the war machine 
if the elaborate rules of law relative to its internal working 
cannot be explained to the legal profession and the lay public 
owing to the lack of paper or of labour. As the war proceeds 
the bulk of emergency legislation, much of which consists of 
interlocked regulations, continues to grow, and any restrictions 
on the activities of law publishing firms must needs be a 
serious matter. 
as appears from a reply to a recent question in the Commons 
by Mr. HARoLD MACMILLAN, does not intend to take any 
steps in the matter. The question put was whether the 
Parliamentary Secretary to the Ministry of Supply could 
arrange to release a larger quantity of paper for book pro- 
duction. The answer was that the quantity of paper allocated 
to book production was considerably higher compared with 
normal times, than that allowed for a number of other 
important uses, and he could hold out no hope in present 
circumstances of being able to increase it. No assurances 
either were given by the Government in the debate in the 
Lords on this subject on 22nd October, when both VISCOUNT 
SAMUEL and the ARCHBISHOP OF CANTERBURY stressed its 
urgency, and the former pointed out that only 14 per cent. 
of the whole consumption of paper was accounted for by the 
book publishing industry. The fact remains that the publica- 
tion of law books has been much diminished and ought to be 
increased. 


Preservation of Records. 

WHILE the shortage of paper remains serious, and the need 
for greater salvage efforts remains urgent, it is beginning to 
be realised that the destruction of valuable books and papers 
for the sole purpose of salvage is both foolish and unnecessary. 
Solicitors, however, in particular, find the greatest perplexity 
in deciding where to draw the line, and it is with some 
gratitude that we print an account of the work of the 
Northamptonshire Record Society with regard to the recovery 
of records, with the assistance of solicitors, to the public spirit 
of whom the Honorary Secretary and Custodian of the Society, 
Miss Joan WAKE, pays a tribute, in a letter to this Journal. 
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It is perhaps a pity that the Government,. 





The types of records which have recently been found in 
solicitors’ paper rooms and which should be carefully preserved 
as material for local and national history include the following : 
manorial records, including court rolls, court files, accounts, 
maps and terriers; inclosure minutes, accounts, draft bills, 
notices, quality books, and correspondence (awards are rarely 
found, but occasionally exist and are, of course, of the greatest 
importance, as are also the plans); turnpike trust minutes, 
accounts and correspondence ; records of boards of health, 
boards of guardians, rural and urban district councils ; records, 
plans, minute books and correspondence relating to gas and 
electricity undertakings and the construction of railways, 
canals and tramways; records of improvement commissions, 
commissions for paving, lighting, watching, and of other 
statutory commissions. (these, of course, vary according to the 
locality ; counties on the sea-coast, for example, and the fen 
counties will have records relating to the sea-walls and 
embankments, drainage, etc., which other counties will not 
possess) ; correspondence and printed miscellanea relating to 
Parliamentary elections ; early posters and handbills relating 
to a variety of topics, and early pamphlets on political and 
other subjects ; Dr. John Johnson, Printer to the University, 
Oxford University Press, Oxford, is forming a collection of 
such things, and would be glad to receive spare copies ; 
records of local clubs, societies and associations such as 
associations for the prosecution of felons; accounts and 
papers of local business and other enterprises, such as a series 
of accounts of a local corn exchange, the records of county 
agricultural shows, and rare business records such as the 
complete set of records of a tontine recently found in the 
Midlands; deeds, extinct leases, surveys, rentals, and other 
records relating to real property ; records of petty and some- 
times even of quarter sessions (there is no statutory provision 
for the custody of petty sessions records and as material for 
social history they are very important) ; early borough records 
in solicitors’ offices where former members of the firm have 
held the post of town clerk ; records (minutes, accounts and 
correspondence, etc.) of local charities, sometimes also the 
deeds of charity lands from medieval times ; parish records 
of the usual types (vestry minutes and account books of 
churchwardens, overseers of highways, overseers of the poor 
and village constables, etc.); shrievalty papers, including 
returns of Members of Parliament, ‘‘ turns over” of gaols, 
appointments of gaolers, etc. ; solicitors’ diaries and bill-books 
and diaries and ledgers of early date of doctors and other 
professional men (of value as showing the exact scope and 
nature of their activities and essential material for the history 
of the professions concerned). All early maps executed by 
hand are, of course, of value, but printed maps are also 
important. As it may be very difficult in future to obtain the 
various editions of Ordnance Survey maps, all copies of such 
maps should be carefully preserved. With regard to local 
newspapers, it is stated that country solicitors often filed long 
runs of newspapers, and owing to the losses by enemy action 
to the British Museum collection of local newspapers, it is 
most important that sets of these should not be destroyed. 
It is impossible to exaggerate the importance of this work of 
preservation, which has been followed up by local workers in 
many parts of the country, and has been actively taken up by 
the British Records Association with the support of the 
Master of the Rolls. We are confident that solicitors will 
actively co-operate. 
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Qualifications of Justices. 


SoME interesting questions with regard to both the 
qualification and the general ability of justices of the peace 
were raised in questions in the two Houses of Parliament on 
21st and 22nd October. On the 22nd October, Mr. MANDER 
asked the Attorney-General in the Commons whether any rule 
obtained as to appointing a Member of Parliament to be a 
justice of the peace for the area of his own constituency, and 
whether it was usual for Members of Parliament, who were 
already justices of the peace for the area they represented 
before election, to remain as such and sit on the local bench. 
The Attorney-General replied that successive Lord Chancellors 
had maintained a general rule that a Member of Parliament 
should not be appointed a justice of the peace for the area of 
his own constituency, and the present Lord Chancellor had 
directed that this rule should be maintained. There was no 
legal disqualification for an M.P. who was already a justice to 
act as a justice in his own area, and it must be left to 
individual discretion to decide whether he should take part in 
magisterial work during the period of his Parliamentary 
representation. In reply to a further question, the Attorney- 
General said that he saw no objection to a member who had 
previously sat as a justice continuing to sit when elected a 
member of the House of Commons. In the Lords on 21st 
October, in reply to questions by the MARQUESS OF EXETER, 
the Lord Chancellor said that he agreed that it was desirable 
that the names of justices of the peace should be removed 
from the Commission if they had left the county and were no 
longer in a position to carry out the duties of the office. If 
there should be any cases where justices who had left the 
county refused to offer their resignations, or if they should fail 
to reply to letters addressed to them by Lords Lieutenant 
upon this subject, he would be prepared to give directions for 
their names to be removed from the Commission. Where, by 
reason of age, infirmity or other like cause justices were no 
longer fitted to adjudicate in court, the first approach to such 
justices that they should go on the Supplemental List was 
most fittingly made by Lords Lieutenant. If any justice who 
was past court work should refuse to act upon such a 
suggestion, then if the facts were brought to his lord- 
ship’s notice, it would be his intention (after, of course. 
making his own communication to the justice, and, if 
necessary, his own enquiries) to support the Lord Lieutenant 
by using his powers under the Justices (Supplemental List) 
Act, 1941. 


Juries and Man Power. 


On 9th October, Captain CUNNINGHAM-REID asked the 
Home Secretary in the Commons whether his attention had 
been drawn to the fact that of fifty men called to jury service 
at the Middlesex Guildhall on 25th September, twenty were 
kept waiting day after day without serving on a jury; that 
many of these men were called from work of national 
importance; and whether he would take steps to prevent 
this wastage of man-power. The Home Secretary replied that 
there had been a particularly heavy calendar of cases for trial 
at the sessions in question. Sixty-four jurors were summoned, 
of whom thirteen were excused in advance of the sessions. 
None of the remaining jurors asked to be excused when their 
names were called on the first day, but six of them applied for 
and were granted release on subsequent days. During the 
entire period of the sessions no application for release was 
refused ; and in the course of the later days of the sessions 
the reserve juries were released as soon as it became clear that 
they could safely be spared. It was impossible, the Minister 
said, to calculate beforehand precisely how many jurors would 
be required, and some margin was needed to allow for such 
contingencies as excusals, illness, or the need for empanelling 
an entirely fresh jury if disagreement occurred. He was 
anxious that all practicable steps should be taken to economise 
the use of man-power ; and the number of jurors who needed 
to’ be summoned on any particular occasion had been 
substantially reduced by various emergency provisions. He 
felt sure that those responsible for the summoning and release 
of jurors would keep in mind the importance of interfering as 
little as possible with work of national importance. The 
emergency provisions to which the Minister referred are 
contained in ss. 7 and 8 of the Administration of Justice 
(Emergency Provisions) Act, 1939, which limit the number 
necessary for service on juries in both civil and criminal cases 
to seven, subject to the discretion of the judge in grave cases 
and subject to the exception of treason and murder charges. 
They also raise the age of liability to jury service to sixty-five 
years, and strictly limit the type of civil case in which a jury 
can be ordered. In spite of the severity of these restrictions, 


it may be urged that much has happened since 1939, and a 
sterner application of the Act in these times of man-power 
stringency may well be necessary. 





The War Damage Commission. 


It was officially stated on behalf of the War Damage 
Commission on 20th October that the work of local authorities 
in carrying out first-aid repairs to bombed buildings was 
excellent. The Commission has already paid many million 
pounds to the local authorities in respect of this work, and 
has also sent thousands of cheques to individuals in payment 
of claims for repairs done by themselves. Some claims, it was 
stated, had been paid within a fortnight of being submitted. 
Promptness was an important consideration, as housing 
conditions became more difficult as the war went on. Another 
consideration was the saving of public money by preventing 
property from deteriorating. The greater part of the damage 
so far caused to land and buildings by bombing occurred 
before the Act was passed, and the Commission was faced at 
the outset with a vast accumulation of copies of V.O.W.1 
passed on by the district valuer. The Commission opened its 
offices to the public on 28th April in London, and on 12th May 
elsewhere in the country. It was then expected that it would 
take six months to clear up all the arrears represented by the 
masses of Form V.O.W.1. There is now, it has been stated, 
every reason to think that that task will be completed well 
inside the estimated period, and that by the end of October 
everybody whose land or buildings suffered damage before the 
Act was passed would have been supplied with the second 
form, and thus put in a position to receive the compensation 
due to them. This statement should do much to allay public 
anxiety on this important matter. 


Juvenile Crime. 

It is good news that amid the stresses of war the National 
Association of Probation Officers has not ceased its good 
work. The October issue of their magazine, ‘‘ Probation,” 
contains reports of conferences held in different parts of the 
country on the subject of ‘“‘ Juvenile Delinquency.” At a 
conference recently held at Hull University on the day after 
a particularly vicious air raid on Hull, a number of useful 
points were made. Perhaps the most important was that 
delinquency was not a war-time problem, and the memorandum 
issued by the Home Office and the Board of Education, by 
stressing the war-time aspects, was likely to set us thinking 
about short-time palliatives and distract attention from the 
long-term planning which the subject required. There was 
no simple treatment of the problem, it was said, such as 
fining the parents and publishing the family name in the 
Press. The abilities and limitations of the parents had to be 
considered and the instruction by school-teachers would have 
to be modelled on a plan calculated to make good the omissions 
and misdirections of indifferent home training. At the 
meeting organised by the Lancashire and Cheshire Branch at 
the Marine Hall, Fleetwood, well over 300 magistrates, clerks 
and police officials came to listen to a symposium in which 
Miss MARGERY Fry, Miss D. M. RosiinG (Probation Branch 
of the Home Office) and Mr. A. KiILLicK MAYALL, O.B.E. 
(Chief Constable of Oldham) took part. Miss Fry showed the 
relatively small proportion of delinquents to normal children 
in the same age groups. Mr. MAYALL made the point that 
juvenile delinquency; could be prevented by education, and 
although improved social conditions and slum clearance had 
not so far been accompanied by a corresponding improvement 
in parental guidance, he was hopeful of seeing an improvement 
soon. Miss RosLING thought that a permanent chairman was 
desirable to establish continuity in the juvenile court, and 
Miss Fry stated that there was no justification for reading 
out records of police cautions and suggested that when a child 
reached seventeen without further offence records should be 
blotted out altogether.“ Questions such as that of juvenile 
delinquency are pressing problems of both war and peace, and 
it is clear that those whose work brings them in touch with 
this problem are taking no short-term view of their 
responsibilities. 


Recent Decisions. 

In Mancini v. Director of Public Prosecutions on 16th 
October (The Times, 17th October), the House of Lords (the 
Lord Chancellor, LonD SANKEY, LORD RUSSELL OF KILLOWEN, 
Lorp Wricut and LorD PorRTER) held, dismissing an appeal 
from a conviction of murder, that the learned judge at the 
trial had properly directed the jury on the question of 
provocation as well as self-defence, as it was his duty to do, 
although the main defence at the trial was that of self-defence. 


In Jn re a Debtor on 20th October (The Times, 21st October), 
Morton, J., held that the discharge of a bankrupt did not 
put an end to the bankruptcy, and that therefore an order 
which expressly continued the operation of a previous order 
ees iding for monthly payments by the debtor “ during the 

ankruptcy ” was valid and effective even after discharge. 
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A Conveyancer’s Diary. 


The Courts (Emergency Powers) Act 
and Mortgages—II. 


SINCE last week’s ‘‘ Diary ’’ was written there have been two 
more cases on the subject-matter there discussed. As neither 
of them has yet been reported, I shall refer to them as Re X 
and Re Y. To enable this statement of them to be discussed, 
however, it is material that I should say that I was in court 
throughout the hearing of both of them. 

In Re X a mortgagee sought leave to enforce all his remedies 
as against the trustee in bankruptcy of a bankrupt mortgagor. 
Counsel for the trustee read and relied on Re Abbey Road 
Building Society [1940] Ch. 239. That was a case in the early 
days (January, 1940) where the building society sought leave 
to exercise its remedies as against the trustee in bankruptcy 
of a bankrupt mortgagor. The bankrupt had been adjudicated 
after the outbreak of war, had not been discharged, and had 
disappeared. The trustee was made respondent to the 
summons, and was represented before the master, indicating 
that he did not oppose leave being granted, a position which 
he maintained in a letter which was read in court, the trustee 
not appearing there. In the course of argument, Morton, J., 
remarked that as neither the trustee nor the bankrupt was 
liable to pay the mortgage debt, he thought the case was a 
casus omissus. In his judgment, however, he pointed out 
that the Act suggested as respondent ‘‘ the person liable to 

. pay the... debt, or to perform the obligation in 
question,” and that though the case was apparently not 
expressly covered, ‘‘ the person to be made respondent to the 
application should be the person in whom the equity of 
redemption in the property is vested.’’ He added that in the 
case before him it was the trustee ‘‘ who is really interested in 
making up his mind whether or not he should oppose the 
application.’”’ As the trustee had been ‘‘ properly made a 
respondent to this summons, having raised no objection before 
the learned master, and not having appeared before me to 
oppose the application,”’ the learned judge said that he ought 
to grant the application. 

This early case foreshadowed the difficulties discussed in 
LTiddiard’s Case [1941] Ch. 158, and in the Midland Bank Case, 
ib., 350, but as it was unopposed, they were possibly not fully 
appreciated. In Re X, counsel for the trustee did oppose the 
application, and relied for his right to do so on the fact that 
in the Abbey Road Case Morton, J., expressly said that he 
took into account, in granting the application, that the trustee 
did not oppose it. In Re X, counsel for the mortgagee cited 
the two more recent cases and relied on them for the proposition 
that where there is no one *‘ liable to perform the obligation,” 
as is the case both where the mortgage is a collateral security 
and where the contractual obligation has been ended by the 
bankruptcy of the borrower, leave, though necessary under 
s. 1 (2) of the Act, must be granted because there is no one 
entitled under s. 1 (4) to ask for relief. Uthwatt, J., pointed 
out that if this proposition was correct (as seemed from the 
recent cases to be possible), it was wide enough to include 
every case where the equity of redemption had been assigned, 
as in such case the assignee would not be liable on the original 
mortgagor’s personal covenant. The learned judge then 
referred to Hinckley and South Leicestershire, etc., Building 
Society v. Freeman [1941] Ch. 32, where Farwell, J., had held, 
after very full argument to which the Attorney-General 
contributed, that the court has an inherent power on proper 
grounds to adjourn any matter for any reasonable fixed 
period, even in cases (as that was) where enforcement of a 
well-established common law right is sought. Space does not 
permit a fuller discussion here of the Hinckley Case, which is 
one of considerable general interest and will repay study. In 
Re X the learned judge indicated that unless the applicant 
limited his application to one for leave to appoint a receiver, 
he (his lordship) might feel this a proper case for an adjourn- 
ment. In the event, the applicant did so limit his claim, 
which was granted, the rest of the summons standing over 
generally. 

Now, we may at once say, with great respect, that the 
solution found by Uthwatt, J., will be immensely helpful in 
future cases of the Liddiard type. On the other hand, it must 
remain a matter for regret that the statute suffers from what 
cannot but be held a very gross casus omissus which it has 
required so much ingenuity to circumvent. Obviously the 
Act ought to be promptly amended so as to put the point on 
a proper express basis. All that is necessary is to include 
among the beneficiaries of s. 1 (4) the person in whom the 
equity of redemption is vested. 

In Re ¥ another very curious point arose. The application 
was one by the Y Building Society for leave to enforce a certain 
mortgage. The respondent (who in this case was an ordinary 
mortgagor, so that no such difficulty arose as in the Liddiard 
group of cases) filed evidence challenging the validity of the 





constitution of the society’s board of directors. Relying on 
that evidence, the respondent moved to strike out the 
applicant’s name, and for an order that the solicitor who 
issued the summons should pay the costs personally, as having 
no retainer. The society had contented itself with filing an 
affidavit denying the allegations without giving particulars, 
and asked the court, as on a demurrer, to say that such a 
point is not open to a respondent on a summons under the 
Courts (Emergency Powers) Acts. Counsel for the society 
relied, first, on the Practice Direction of 15th November, 1939, 
under which it is laid down that a mortgagee who applies 
under the Act does not have in the first instance to file any 
affidavit, but has merely to produce the mortgage deed. He 
then referred to two cases in the ‘‘ Weekly Notes’ where 
Bennett and Morton, JJ., have held that the applicant in one 
of these summonses does not have to prove that the remedies 
which he asks leave to enforce are in fact enforceable 
(Re Huddersfield Building Society [1940] W.N. 247, and 
Re Fraser-Taylor [1941] W.N. 198), pointing out that the 
court, in granting leave, is not saying that any remedies are 
enforceable, but merely grants leave to exercise any remedies 
which may be enforceable. Finally, he argued that in peace- 
time a mortgagee does not have to get any leave to exercise 
his remedies, and that it is hard on such a person to allow 
the procedure under the Act to be used to put in issue matters 
which could be, and would normally be, probed in a quite 
different sort of proceeding. The leayned judge refused to 
accede to these arguments, saying that there is a_ well- 
established rule under which the retainer of a solicitor who 
issues proceedings may be challenged on motion in such 
proceedings, and that there is no reason for the court to allow 
respondents to be harassed by proceedings improperly con- 
stituted under this Act than to allow it in any other pro- 
ceedings. As the society had filed no evidence on the merits 
of the motion beyond a general traverse, the motion was 
ordered to stand over for further such evidence and for 
evidence in reply thereto. 

Now, though one may respectfully say that the decision 
was unavoidable as the Act stands, there seems to be some 
reason to think that the Act ought to be altered to deal with 
this point also. The decision appears to involve the proposition 
that any respondent to a summons under the Act can delay 
the granting of leave to exercise the remedies of the mortgagee 
by moving to challenge the validity of the applicant’s claim 
to be the mortgagee. It would be difficult to distinguish 
Re Y from a case where the mortgagor challenged the title of 
an assignee of the mortgage. Normally, the applicant will be 
able to file evidence to defeat such a motion, but delay will 
have occurred, and, moreover, if the respondent is unable to 
pay the costs (as may easily happen), they will fall on the 
mortgagee. It seems difficult to believe that Parliament, in 
enacting the Courts (Emergency Powers) Act for the relief of 
debtors, really intended to open the door to such processes. 
Moreover, as the court has shown quite clearly in the Liddiard 
group of cases, the Act is one to benefit debtors in the circum- 
stances indicated in s. 1 (4), and the court is unable to grant 
relief to persons not in those classes. How, then, can the Act 
be rightly framed if at the same time it enables a person to 
delay or defeat an application for leave without reference to 
the class of merits indicated in s. 1 (4) ? 








Rules and Orders. 


S.R. & O., 1941, No. 1622/L.28. 
SUPREME COURT, ENGLAND—Fonps. 
THE SuPREME Court Funps (No. 1) Ru es, 1941. 

Datep Octoser 6, 1941. : 

I, John Viscount Simon, Lord High Chancellor of Great Britain, 
with the concurrence of the Lords Commissioners of His Majesty’s 
Treasury, and in pursuance of the powers contained in section 146 of 
the Supreme Court of Judicature (Consolidation) Act, 1925,* and of 
all other powers enabling me in this behalf, hereby make the following 
Rules :— 

1. The following Rule shall be substituted for Rule 76 of the Supreme 
Court Funds Rules, 1927,f namely :— 

‘*76. In accordance with subsection (1) of section one hundred 
and forty-one of the Supreme Court of Judicature (Consolidation) 
Act, 1925, as amended by section fifty-one of the Finance Act, 1941, 
money on deposit shall bear interest at the rate of 2 per cent. per 
annum.” 

2. These Rules may be cited as the Supreme Court Funds (No. 1) 
Rules, 1941. 

Dated the 6th day of October, 1941. 

Simon, C., 
Patrick Munro a Commissioners of His 
Tom L. Dugdale Majesty’s Treasury. 

15 & 16 Geo. » c 49. +8 R.& 1927 (No. 1184) p. 1638. 


t 4 & 5 Geo, 6 
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Landlord and Tenant Notebook. 


Sufficiency of Notice of Disclaimer. 
THE authority of Black v. Mileham, reported in The Times of 
15th October, is perhaps not limited to the matter of form 
and contents of notices of disclaimer under the Landlord and 
Tenant (War Damage) Act, 1939; the reasoning would apply 
to many statutory notices, and the decision illustrates the 
modern tendency of courts not to insist on technical language 
or demand explicit statements of implicit facts. The action 
was for one quarter’s rent and rates of and on a flat for the 
period ending 25th December, 1940, and it appeared that the 
premises had been damaged by enemy action on 24th October, 
and that the defendant had sent some keys to, and written to 
the plaintiffs’ agents on 14th November as follows: ‘‘ Herewith 
the balance of the keys of the above. The other keys are in 


the possession of the porter... As the flat has been 
uninhabitable since the 24th ultimo, I have not been in 


occupation—there still remains, however, property belonging 
to H.M. Post Office and the Gas Light and Coke Co. on the 
premises.”” A week later the agents replied that they were 
instructed to return the keys as the landlords were not 
prepared to accept a surrender. 

Let us now examine the wording of the provisions for 
notice of disclaimer. These are in ss. 4 (2) (a) and s. 7 (1) of 
the Act. By the former, where the land comprised in a lease 
is unfit by reason of war damage, the tenant may serve on 
the landlord a notice ‘“ stating that he elects to disclaim the 
lease.”’ By the latter he is to “ include therein such of the 
following particulars with respect to the lease disclaimed as 
are known to him, or can reasonably be ascertained by him, 
namely ... ”’ and what follows specifies particulars of any 
underleases and mortgages, while s. 7 (4) makes the defaulter 
liable to make good to any other person any damage suffered 
by that person by reason of the failure. 

It would seem, then, that, apart from the question whether 
the flat let to the defendant was sub-let or the lease mortgaged, 
s. 7 (1) does not impose conditions which could affect the 
validity of a nctice of disclaimer as such. But the absence of 
any requirement that the notice should refer in terms to the 
right, the enactment conferring the right, or the grounds 
relied on, must have been a strong point in the defendant’s 
favour, for s. 7 (1) shows that the legislature did consider 
what might have to be included in the notice and the inference 
is that it deliberately omitted to stipulate for any of the 
matters mentioned. 

So what the landlord complained of was that the letter of 
14th November was not ‘“ given in terms of reasonable 
certainty.”’ Upholding the judgment of the county court, 
MacKinnon, L.J. (whose colleagues concurred), held that it 
was sufficient if the document did in writing give notice to 
the landlord, in some words or other, that the tenant 
disclaimed ; and that the letter satisfied these requirements. 

Looked at in this way, it does seem that the message, 
though the word “ disclaimer’’ was never mentioned, and 
war damage not even referred to, effected this purpose. The 
keys, it is true, may be said not to be part of the document : 
but the reference to what had been and was being done to 
them is strongly reminiscent of the series of cases on surrender 
by operation of law in which keys, symbolical of possession, 
have played an important part. True, the landlord could 
point to Oastler v. Henderson (1877), 2 Q.B.D. 575 (C.A.), 
showing that the mere sending of keys is but tantamount to 
an offer to surrender, which the landlord may treat as a 
standing offer if he likes by retaining them and doing nothing 
else ; and in this case he actually returned them after a week. 
But the letter goes to say, not only that the writer has 
evacuated the demised premises, but that they have been 
uninhabitable since 24th October. 

There are, perhaps, two criticisms which might be made. 
The first is that though s. 4 (2) (a) requires, as MacKinnon, 
L.J., said, no formality or scheme or words, it does demand 
an intimation that the tenant elects, and can one “ elect.”’ if 
unaware of any choice, and state that one chooses without 
referring to the existence of an alternative? I think the 
answer is that if ignorance of the law does not excuse, 
knowledge is not an essential qualification. People can 
exercise rights without knowing whether they possess them or 
what other rights they may possess. 

The other criticism is that the complete absence of any 
allusion to unfitness or war damage might be said to prevent 
the document from satisfying, in itself, the statutory require- 
ment. In his judgment, MacKinnon, L.J., mentioned the 
agents’ reply as showing that they understood that the letter 
amounted to a statement that the tenant was giving up the 
tenancy. Whether a defective notice is cured by being 
interpreted as intended may be queried; but apart from 


that, the fact that the premises had to their knowledge been 
damaged by enemy action on 24th October has to be invoked 





before the notice can be said to fulfil the requirements, and 
while it may be assumed that the agents were well aware of 
what had happened to the flat on that date, this means that 
the validity of a notice of disclaimer may depend on the 
knowledge possessed by or to be imputed to the landlord. 
The soundness of this proposition is rather more doubtful, 
especially when we remember that not only the knowledge of 
the landlord, but even the question whether the premises have 
been damaged at all (let alone made unfit) may be irrelevant 
to the effectiveness of a notice. Section 6 (5) of the Act 
(and, if necessary, the references thereto in Cooper v. Jax 
Stores, Lid. [1941] 1 K.B. 577 (C.A.)) makes it clear that a 
lease might be disclaimed under the Act if the landlord were 
caught napping and his slumbers not disturbed for a month— 
in the complete absence of any damage, war or otherwise, 
making the premises unfit or not. Ignorance will not help 
the landlord ; is, then, a court entitled to have regard to his 
knowledge, possibly extraneously acquired, in construing a 
document sent to him ? 


Courts (Emergency Powers) Act, 1939, and 
Statutory Tenants. 

When comparing the position of a tenant protected by the 
Rent and Mortgage Interest (Restrictions) Acts with one 
protected by the Courts (Emergency Powers) Act, 1939, in 
the ‘“‘ Notebook”’ for 18th October (85 Son. J. 409), I 
expressed some doubt whether s. 1 (2) of the latter applied to 
proceedings for recovery of possession. In a decision briefly 
mentioned in The Times of the same date, the Court of Appeal, 
reversing the judgment of a county court, has now held that 
the remedies set out in the subsection (for the exercise of 
which leave is necessary) being all ‘ self-help ’’ remedies, 
leave is not necessary to enforce an order for possession against 
a tenant whose term has expired by effluxion of time, but 
who was not protected by the Rent Acts. This view was 
based on S. & A. Services, Ltd. v. Dickson [1940] 2 K.B. 
219 (C.A.) (order for return of hired chattel, no leave necessary 
for writ of possession); but it is not easy to say whether the 
decision implies that leave would be necessary if the property 
were within the Acts and there was no cause of forfeiture 
(which would bring the action within subs. (3)). The mere 
fact that the court has to have regard to different considera- 
tions—under the Emergency Powers legislation, the effect of 
the war on the defendant’s finances, under the Rent Acts 
whether one or more of several specified facts has been proved, 
and it is reasonable to make the order—is not conclusive, for 
the first point to be tackled is whether there are any words 
in the Courts (Emergency Powers) Act, 1939, applicable to the 
position at all. 








Our County Court Letter. 
Decisions under the Workmen’s Compensation Acts. 


Lump Sum for Injury to Heel. 

IN a recent case at Tiverton County Court an application was 
made to record an agreement for the payment of a lump sum 
of £100 in respect of an irijury to the respondent’s heel. The 
age of the respondent was thirty-three, and his pre-accident 
wages as a shore gang rigger were £4 10s. per week. The 
applicants’ case was that the respondent would be sufficiently 
recovered in about two months to do light work, and that he 
would be fit to return to full work in six months. The 
respondent admittedly had a permanent disability of 15 per 
cent. and had been unable to find work at the Employment 
Exchange. His Honour Judge Thesiger otserved that the 
medical certificates did not justify the assumption with regard 
to the respondent’s return to work. The application was 
therefore refused. 


Cataract not an Accident. 


In Smith v. New Hucknall Colliery, Ltd., at Mansfield County 
Court, the applicant had lost the sight of his right eye in 1936 
by reason of cataract. In July, 1940, he was raking out hot 
ashes from the respondents’ boiler fires when a mass of white 
hot clinker fell out and threw up a cloud of dust and steam. 
The applicant’s vision became misty and it transpired that 
the retina of the left eye had become detached. The medical 
evidence was that the applicant was totally incapacitated, 
and his case was that this was due to the accident. The 
respondents admitted the incapacity, but contended that the 
incident could not be called an accident. Medical evidence 
was given that there was no physical injury to the eye, which 
was not likely to have been affected by the heat and glare of 
the hot ashes. His Honour Judge Hildyard, K.C., held that 
there was not the necessary connection between the accident 
and the applicant’s subsequent condition, No award was 
therefore made, 
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To-day and Yesterday. 


LEGAL CALENDAR. 

27 October.—At about seven o’clock in the evening on the 
27th October, 1791, Monsieur Verteillac, a French gentleman, 
made his escape from the Fleet Prison in which he had been 
confined for a debt of over £5,000. <A rope ladder with steel 
steps was thrown over the wall by two foreigners from a 
window of the Bell Savage Inn which overlooked the prison. 
By this he ascended and afterwards passed through the inn 
without suspicion or interruption. 

28 October.—David Dalrymple, who was’ born at 
“dinburgh on the 28th October, 1726, was descended on 
both sides from distinguished Scottish lawyers. He himself 
went to the Bar, where he had not great success as an oral 
pleader, partly owing to a defect in articulation and partly 
because by nature he was rather an impartial critic than a 
zealous advocate. However, he gained a solid reputation as 
an accurate and learned lawyer, and in 1766 he was raised to 
the bench of the Court of Session, taking the title of Lord 
Hailes from his estate near Inveresk. Later he became a 
judge of the Justiciary Court, distinguishing himself there by 
his humanity. His solemnity of manner in pronouncing 
sentence and administering the oath deeply impressed his 
contemporaries. Quite apart from the law, his indefatigable 
pen earned him a high position in the literary world. 

29 October.—.A privateer was a privately owned warship 
licensed by the Government to harass enemy shipping. Of 
course, the system under which this was permitted did not 
fail to produce abuses, as the captain of such a vessel often 
plundered neutrals as well. During the Seven Years War, 
Holland was neutral, but on the 29th October, 1759, William 
Lawrence, master of the ‘‘ Pluto ”’ privateer, and three of his 
men were tried at the Old Bailey for robbing a Dutch ship 
near the North Foreland of six guineas and £700 worth of 
goods. Having fired a shot across her bows and boarded her 
with their faces blackened for disguise, some men of the 
‘* Pluto”? demanded of her captain first two guineas ‘‘ shot 
money ”’ and then four more. When this was granted they 
remained unappeased and confining the crew below, rifled the 
cargo. Lawrence and two of his men were convicted. 

30 October.—On the 30th October, 1877, William 
Lambourne, a little boy of ten, his head scarcely reaching 
above the solicitors’ table, was charged with stealing a leek 
worth fourpence out of St. Pancras Churchyard, lately con- 
verted into an ornamental garden. As there had been several 
complaints of flower-picking the magistrate sentenced him to 
twenty-one days’ imprisonment in the House of Correction. 
This seemed rather hard, and a fortnight later the Home 
Secretary remitted the sentence. 

31 October.—George Sowley Holroyd, descended from an 
old Yorkshire family, was born at York on the 31st October, 
1758. While he was still a boy his father suffered severe 
losses through unfortunate speculation and he was removed 
from Harrow to be articled to a London attorney instead of 
proceeding to the university. At the end of three years he 
became a member of Gray’s Inn, and in 1779 he commenced 
husiness as a special pleader, practising in that capacity till 
his call to the Bar eight years later. During that time he 
and his contemporaries, including the great Romilly, held 
** moots’ in each other’s chambers, two of them arguing a 
point of law and a third summing up as judge. He joined 
the Northern Circuit and acquired a reputation for solid 
judgment and ability, and in 1816 he became a Justice of the 
King’s Bench. 

1 November.—-In October, 1771, an odd crime came to 
light when John Heath, a gentleman said to possess £30,000, 
was charged with stealing eleven quires of writing paper from 
the Guildhall. He had for some time past attended the 
Justice Room saying he was about to be appointed a Justice 
of the Peace and wished to learn the business of a magistrate. 
Paper had often been missed, and at last he was found out to 
be the thief. On the Ist November he pleaded guilty at the 
Old Bailey and threw himself on the mercy of the court. He 
was sentenced to transportation. 

2 November.—Two old pensioners called William Lamb 
and James Legg shared a room at Chelsea Hospital and fell 
out over their coal allowance. This was only given in winter, 
and while one wanted to burn it as it came the other preferred 
to save a little for cold days in summer. They bickered for 
six years, and once would have fought a duel but for the 
intervention of the commanding officer, Major Bulkeley. 
However, shortly after his death the disagreements broke out 
again, and early ore morning Legg suddenly appeared before 
Lamb, who was sitting on his bed, and offering him the choice 
of two pistols cried : ‘‘ Come, you rascal, behave like a man 
and give me satisfaction.’’ Lamb took one of the weapons 
and threw it down angrily, whereupon Legg let fly and shot 











him through the heart. He was convicted of murder and 
hanged on the 2nd November, 1801. He woke at seven out 
of a deep sleep and behaved with complete serenity at the 
scaffold. He was seventy-five years old, tall, strong, well- 
proportioned, with silvery hair and an expressive and 
interesting countenance. 








Notes of Cases. 
KING’S BENCH DIVISION. 
Jones v. Sherwood. 


Viscount Caldecote, C.J., Humphreys and Asquith, JJ. 
17th October, 1941. 
Procedure—Summons charging two offences in the alternative—Validity. 

Appeal by case stated from a decision of Shropshire justices. 

An information was preferred by the respondent against the appellant 
under s. 42 of the Offences against the Person Act, 1861, charging him 
with having unlawfully assaulted or beaten the respondent. At the 
hearing of the information it was submitted for the appellant at the 
close of the respondent’s case that he had no case to answer because 
the summons was bad and embarrassing for uncertainty and duplicity 
in that it charged the appellant with having assaulted or beaten the 
respondent instead of with having assaulted and beaten him. The 
appellant then called his evidence without prejudice to that submission, 
which he then renewed, reference being made to R. v. Slater (1903), 
67 J.P. 299, R. v. Wells (1904), 91 L.T. 98, and R. v. Surrey Justices 
[1932] 1 K.B. 450. The justices held that the summons was good in 
using the word ‘‘ or” (a) because it followed the wording of the Act, 
and (6) having regard to the fact that the appellant took no point on it 
until, having pleaded ‘‘ not guilty,” he had heard the respondent’s 
witnesses and cross-examined them. They accordingly convicted the 
appellant, fining him £1. This appeal was therefore brought. 

Viscount CaLpeEcore, C.J., said that the justices had convicted the 
appellant in alternative form, holding him guilty of assault or battery. 
That was bad as a conviction on the same ground as the conviction 
had been bad in R. v. Surrey Justices, supra. The case was wholly 
without merits on the part of the appellant, who, on the facts, had 
plainly been guilty of an aggravated assault. It was, however, 
important to maintain the rule, about which there was no doubt, that 
convictions must not be for alternative offences, but must be precise. 
Solely on that ground the conviction must be quashed. 

Humpnreys, J., agreeing, said that if a person might do one of the 
things charged without the other, it followed as a matter of law that 
the information which charged him in the alternative was bad. He 
(his lordship) also agreed that on general principles it was not desirable 
to encourage laxity in the statement of offences of which a person had 
been convicted. 

AsquitH, J., agreed. 

CounsEL: Arthian Davies ; Wynn Werninck. 

Sonicirors: Churchill, Clapham & Co., for Richard E. George, 
Newtown ; Horace W. Davies, for Pryce, Tomley & Pryce, Montgomery. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








Obituary. 
Mr. J. T. HIGGS. 
Thomas Higgs, of Pensnett, solicitor and 
Staffordshire, died on Sunday, 
19th October, aged 65. He was admitted in 1898, and was 
appointed coroner in 1919. In 1939 and 1940 he was 
president of the Birmingham Law Society. 
Mr. G. L. PEDLEY. 
Mr. George Laurence Pedley, solicitor, of Messrs. Edward 
Hollinshead, solicitors, of Tunstall, Staffs, died on Sunday, 
5th October, aged 58. He was admitted in 1906. 


Mr. T. MORRIS. 
Mr. Thomas Morris, solicitor, of Messrs. Chambers and 


Morris, solicitors, of Brighouse, died on Saturday, 4th October, 
aged 40. He was admitted in 1927. 


Mr. Joseph 
coroner for South-West 








Parliamentary News. 
PROGRESS OF BILLS. 
HovuseE oF LorDs. 
Agriculture (Miscellaneous Provisions) Bill [H.C.]. 
Read Third Time. [23rd October. 
Local Elections and Register of Electors (Temporary Provisions) (No. 2) 
Bill [H.C.]. 
Read Third Time. 
Prolongation of Parliament Biil [H.C.]. 
Read Third Time. 


[23rd October. 


[23rd October. 
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Societies. 
SOLICITORS’ BENEVOLENT ASSOCIATION. 
ANNUAL GENERAL MEETING. 
This association held its annual general meeting at 60, Carey Street, 
on the Ist October. Mr. Geratp L. Appison, Chairman of the Board 
of Directors, presided, and welcomed Sir Dennis Herbert, M.P., the 
President of The Law Society, praising the deep and continued interest 
in the welfare of the association which he had shown by attending the 
meeting in the midst of his many and arduous public duties. He 
lamented the loss which the Association had suffered by the death of 
Sir Reginald Poole, who had for over forty years been a member and 
for many years a director, and whose great knowledge and experience 
had always been of the utmost value to the board. Sir Reginald had 
been through the chair, and had held the office of honorary treasurer. 
The meeting recorded its respectful sympathy with the members of 
his family. 

Moving that the report and accounts be received and adopted, the 
Chairman said that during the past year the Association had distributed 
£18,81l1—a decrease of about £1,000 on the figures of the previous 
year. The number of applicants, 465, had been the largest in its history, 
and the decrease had been due almost entirely to an unusually large 
number of deaths among the older beneficiaries and to the fact that 
several of the younger members had not applied for their grants to be 
renewed. The expenditure had exceeded the income by about £540, 
but the excess had been more than made up by legacies amounting to 
nearly £3,000. A further sum of £755 had been received from the very 
generous bequest of the late Lord Riddell, and the total amount received 
from his estate was now nearly £34,000 ; further substantial sums were 
expected in the future. In 1898, Mr. Addison’s father, presiding over 
a festival dinner, had stated proudly that the Association had distributed 
during the past year the large sum of £4,702. The Chairman wished 
his father could be in his place at the present meeting to announce 
that the Association had distributed a sum four times as large and during 
its whole history had distributed well over half a million pounds to its 
beneficiaries. Nevertheless, the position was not what members would 
wish it to be. The membership—now 6,985—had decreased by 142 
during the year, and this figure was flattering, because it included a 
number of solicitors whose subscriptions were in arrears. The disasters 
which had afflicted so many solicitors would probably be reflected in 
a further decrease of membership. Out of over 17,000 practising 
solicitors in the country, the membership had never exceeded 7,300. 
It was the duty of every member to secure for the Association the 
widest possible measure of support. The latest Finance Act had 
cancelled the benefit which charities had hitherto received in repayment 
of income tax on covenanted subscriptions, except those covenanted 
before the outbreak of war. He could see, however, no grounds for 
despondency, for the position of the Association.was stronger than it 
had ever been before. The general fund had benefited by the transfer 
of over £11,000 from the Solicitors’ War Memorial Fund, promoted 
by The Law Society after the last war, and by an extension of the 
benefits payable under the Swann Pension Fund, originally founded 
for the benefit of Bristol solicitors. The Chairman paid tribute to The 
Law Society for its consistent friendly support. 

Mr. ReocrnaLp Buen, Vice-Chairman, seconding the motion, 
declared that the Association, in spite of all its difficulties, had never 
had to refuse a really deserving case. 

Sir Dennis HERBERT, moving a vote of thanks to the Board of 
Directors and their re-election, said that the Council of The Law Society 
knew only too well the heavy financial burdens that had to be borne 
by the poorer members of the profession, and the hardship represented 
by even a small annual donation. Those members who could no longer 
subscribe remained, however, in full sympathy with the Association, 
and if the position of solicitors could be improved he was confident 
that the membership would increase. He congratulated the directors 
on their management of the affairs of the Association during these 
difficult times. 

The meeting unanimously re-elected the directors, and passed with 
acclamation a vote of thanks to the Chairman for his conduct of the 
meeting and his unremitting work during the past year. 











War Legislation. 


(Supplementary List, in alphabetical order, to those published week by 
week in THE Souicitors’ JouRNAL from the 16th September, 1939, to 
the 25th October, 1941.) 


STATUTORY RULES AND ORDERS, 1941. 


Barley (Control and Maximum Prices) Order, 
Amendment Order, October 8. 

Bread (Control and Maximum Prices) Order, 1941. General 
Licence, October 4. 

Bread (Control and Maximum Prices) Order, 1941. Amend- 
ment, October 4. 

Bread (Control and Maximum Prices) Order, 1941. Amend- 
ment Order, October 11, and prescribing the Date upon 
which the Provisions of Article 5 shall come into force. 


Control of Mercury (No. 7) Order, October 3. 


E.P. 1576. 1941. 
E.P. 1553. 
K.P. 1554. 


E.P. 1603. 


F.P. 1552. 





Defence (General) Regulations, 1939. Order in Council, 
October 10, adding Regulations 60a and 60Ba, revoking 
the existing Regulations 60a and 60aa thereof, and 
amending Regulations 100 and 102, and the Third 
Schedule. 

Defence (General) Regulations, 1939. 
October 10, adding Regulation 60a. 

Defence (General) Regulations, 1939. Order in Council, 
October 10, substituting a new Regulation for Regulation 
56a and adding a Sixth Schedule. i 

Defence (General) Regulations, 1939. Order in Council, 
October 10, adding Regulations 33a and 60m, and 
amending Regulations 548, 56, 59, 60p, 63 and 72. 

Defence (Armed Forces) Regulations, 1939. Order in 
Council; October 10, amending Regulation 9. 

Employment of Aliens in British Ships Order. 
October 1. 

Export of Goods (Control) (No. 34) Order, October 7. 

Export of Goods (Control) (No. 35) Order, October 7. 

Finance Securities (Restrictions and Returns) (No. 3) 
Order, October 10. 

Finance. Acquisition of 
October 10. 

Food (Restriction on Dealings) Order, 1941, and General 
Licence, September 10, 1941. Amendment Order, 
October 8. 

Food (Animal Oils and Fats). Technical Tallows and 
Greases (Home Melt) (Maximum Prices) Order, October 11. 

Food Substitutes (Control) Order, October 11. 

Limitation of Supplies (Miscellaneous) (No. 11) Order, 
1941. General Licence and Direction, October 8. ~ 

Limitation of Supplies (Miscellaneous) (No. 11) Order, 1941. 
Licence, October 7, regarding the Supply of Controlled 
Goods in Class 4. 

Macaroni and Similar Products (Maximum Prices) 
Order, October 8. 

Machinery, Plant and Appliances (Control) (No. 5) 
Order, October 13. 

Midland (Amalgamated) District Coal Mines 
Scheme (Amendment) Order, October 1. 

Milk (Scheme of Supply) Order, October 11. 

Motor Vehicles (Authorisation of Special Types) Order 
(No. 4), October 1. 

Motor Vehicles (Speed Regulation) Order, October 1. 

Motor Fuel Rationing (No. 3) Order, October 6. 

National Debt. Government Stock (Transfer) Regula- 
tions, October 8. 

National Service (Civil Defence Force) (No. 2) Order, 
October 6. 

National Service (Civil Defence) (Discharge and Transfer) 
(No. 2) Regulations, October 6. j 

Road Vehicles (Service Marks) Order, October 8. 

U.S.A. Securities (Income Tax Relief) Regulations, 
October 10. 

War Damage to Goods (General) (No. 2) Regulations, 
September 29. 

[E.P. indicates that the Order is made under Emergency Powers. ] 


STATIONERY OFFICE. 


Statutory Rules and Ofders. List of (Period January 1 to 
September 30, 1941). 


E.P. 1593. 


E.P. 1594. Order in Council, 


E.P. 1596. 


E.P. 1597. 


E.P. 1598. 
E.P. 1569. 
No. 1559. 
No. 1561. 
E.P. 1574. 


E.P. 1575. Securities (No. 5) Order, 


E.P. 1580. 


E.P. 1605. 


E.P. 1606. 
E.P. 1586. 


E.P. 1612. 


E.P. 1577. 
E.P. 1610. 
No. 1570. 


E.P. 1604. 
No. 1571. 


E.P. 1579. 
E.P. 1592. 
No. 1558. 
No. 1567. 
No. 1568. 


E.P. 1607. 
No. 1563. 


No. 1514. 





Copies of the above 8.R. & O.’s, etc., can be obtained through The 
Solicitors’ Law Stationery Society, Ltd., 22, Chancery Lane, London, 
W.C.2, and Branches. 








Notes and News. 


Honours and Appointments. 
Mr. Francis Sewarp Laskey, M.C., has been appointed Recorder 
of Salisbury, in the place of Mr. J. D. Casswell, K.C., who has been 
appointed Recorder of Southampton. 


Notes. 

The directors of the Legal & General Assurance Society, Ltd., have 
declared an interim dividend for the year 1941 at the same rate as 
for the previous year, namely, one shilling per share, less income tax, 
payable on the Ist January, 1942. 

A quarterly meeting of the Lawyers’ Prayer Union will be held (D.V.) 
on Monday, 3rd November, at 5.15 p.m., in the Council Room of The 
Law Society. The speaker will be Mr. W. J. Robbins, whose subject 
will be ‘‘ Prophecy and Present Events.’’ The meeting will be preceded 
by half an hour for tea. 

Under the new Northern Ireland Liabilities War-time Adjustment 
Bill, the text of which has been issued, the Lord Chief Justice of 
Northern Ireland is to appoint one or more liabilities adjustment 
officers, to whom any person in serious financial difficulties owing to 
war circumstances may apply for advice and assistance. 




















